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ing n the “Texas Cit under
provisions of H.B. 99,45%th
ed by S. B. B4, A5%h lLeg., and
46th leg., and he\ required to ® ap~
pliestion fg : denlexrts licenne,
pay licens to 5 po! t & bond, whioh
would gue performsnoce
under his raot with producera
3 whom be transacts oit-
related questions.
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paokir oporet vol

" i-io:u mntionoa law, snd

nse, pe cense fee and post & bond,
gRearsntee his faithful performancs

hg ocontraet with producers and/or

e he transasts citrus business?

: 6 R, 281 " In the above mentioned law,
\ b-u ton (g) of seetion (1), a @sfinition
is given oL a traasporting sgent, It is apparent
that the law mesons under pressure of pesalty that
all Sransporting agents trznasporting citrus fronm
the grove to the neuking house shed should have &
trensporting &g ts ldentificstion oard, and
states what informsation should be on such ourd and
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thet the oard ia to bde spplied for by the dealer
by whom the transporting agent is employed.

"If you answer to the negative on the previ-
ous question, the custom paoker regquires trans-
porting agents to transport the fruit to the
peoking shed, yet such pscker not baing a deelery
under the provisions of the Aet sould not request
the iesuasnce under provisions of the leaw for a
transporting agent identificetion ocard.

*Is this the right assumption? xr not, plecse
ansver fully.

"Question No. S: If your snswer is thet a
peaocker is not required to procure & lioense under
the Act, but can request thet this Department ie-~
sue transporting egent identificstion caprds to
his transporting agents, if the transporting sgent,
es has been found in numeroue cusses, &iverts to
his own or other's use e portion of the sitrus
fruit between the grove and the shed to which the
fruit is to be CGelivered, who is reaponsible for
such viclation, the transporting sgent or the
dealer, or both? The egent is the trensporter
of the dealer, or in this instancs, the custom
psoker. Therefore, if the custom packer does not
come under provisions of the Act, would this law
have any besring on him even though he is dealing
in oitrus frui{t for the purpose of packing ssme
for barter? Who would be responsible for the
sgent's violation if sualy trensporting sgent heasd
been employed by the custom pecker? Who is the
denler in this instence if the custom pscker ig
nott"™

In opinion No. 0-13502, sddressed to Hon. Tom L.
Hertloy. Criminal District Attorney, Edinburg, Texas,
this department has oarefully analyzed the definitions
of the words "packer”, "dealer", &nd "handle™ es used in
teotion 1 of Artliole 118b, Vernon's Annoteted Civil Stat-
utes, i.e., the Texss Bonding and Licensing Act.

While the declsion resched in thet opinion is,
as stated therein, spplicedle only to the fagtual situ-
stion under considerttion, we see no reason for changing
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or modifying our construotion of definitions whioch are
“
U 4

6xplicit and unamblguous in respsst to their wording.
Seotion 1 (1) of Article 118b, supra, defines a
*packer” as follows:

*Any person who prepares and/or packs oitrus
fruit or its products for barter, sale, exchange
or shipment."

5 A "dealer sccording to Seotion 1 (e) of the Act,
8

"Any person who handles fruit, as the word
thandle' is defined in (4) of this section = » » ¥

Section 1 (4) defines the word "hendle”, as fol-
lows:

"Maens buyling or offering to buy, selling or
offering to sell, or shipping for the pur;ose of
selling, whather as Oowner, egsnt or otherwise,
any ocitrus fruit within the State of Texes, and
persons buying and/or shipping citrus fruitfor
canning end/or proceseing or handlers, es the term
is defined.” (Underscoring ocurs; we think it
should be “are").

The presence of the two respective definitions of
"peokar®” snd "dealer® in the defining sestion of the Aot
indicstes en intention on the part of the Legislature to
distinguish tiie two elussificetions.

On the other hand, it is obvicus that & ®“packer”
right aleo be a "derler", esnd vice versa.

A "packer®, however, as defined in Section (i) of
Article 118b, supre, is not necessarily end automatiosally
@ "dealer", es the latter is defined in Beotion 1 (&) of
the Aot.

¥e feil to preceive that the words:
" 4 & ¢ prepares and/or pecks eitrus rruit

or its products for darter, sale, oxhliangs or
shipment.”
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meen the seme thing es the words:

» « « & buying or offering 1o buy, selling or
offering to sell, or shipping for the purpose of
selling, whether es owner, agent or otherwise,
any oitrus fruit within the State of Texas, and
persons buying end/or shipping eitrus fruit for
canning snd/or processing or handlers, as the
term 18 defliued.™ (Underscoring ocurs).

It is not to be presumed thet the lagislature, in
defining these words seperately, had in mind a distinotion
without a difference.

Under Seotion 4 of Article 1l18b, supre, dealing
with "license fee scoompanying spplication”, the follow-
ing fees are proscribed:

#{l1) For license as a 'dealer' or ‘handler' of
citrus fruit, the sum of Twanty-five Dollars {(§28).

*(2) Yor license a8 & ‘commission merochant'
end/or 'contraot dealer!, as the term is in this
Aot defined, Twenty-five Dollars (§25).

(%) For license us a ‘minimum ocah dealer’
the sum of Five Dollars ($5). |

*{4) Por a license s a ‘buying agent', the
sun of One Dollar (81).

*(5) For a license as & ‘<ransporting sgent®,
the sum of One Dollser {($l)."

As we pointed out in opinion No, 0-1502, no fee is
prescribed in the Aot for & pasker acting in such espacity
alone whether intentionally or through oversight. Conse-
-guently, only where the "packer®, es defined in Section 1

1), i & stetutory "dealer™ or “handler®, & “commisaion

marchant® and/or "contrset desler”, a "minimum cesh desler”,

a "buying sgent”, or a "transporting agent®, does he have

to procure s llocunse and pay & fee therefor under the Texas

Bonding and Licensing Act,

Yhere a "“pecker" does nothing but prepare and/or
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pack citrus fruit or its products, even though seld rruit
or its produots sre to be bartered, sold, exchanged or
ahipped by others, he is not required by the Act to pro-
cure a license. Of course, if in sddition to preparing
and peoking, he handles the fruit within the ststutory
meaning of the word “hendle™, he is & "dugler* and must
procure s dealer's licenss and post a bond.

In answar to your first question it is our opin-
ion thet & aitrus fruit peoker, coperating in the "Texas
Citrus Zone"™, whose only aots in regerd to the fruit are
the prepering end pecking of eame and its prodyets, snd
who neither buys or off'ers t0 buy, nor sells or offers to
sell, or shipe for the purpose of selling, whether as own-
er, agant or othsrwise, any ofitrus fruit within the stete
of Texss, nor buys snd/or ships citrus fruit for ocanning
end/or processing, in acocordance with the definition of
_"hendle" glven in Seation 1 (&) of Article 118%, Vernon's

Annotated Civil Statutes, is not required to make appli-
cation for e desler's license, pay desler's license fee
end post & dealert's bond, in sccordsnce with Sesction 4 (a)
and (b), Vernon's Annoteted Civil Statutes. A "packer"
is subject only to those provisions of Article 118b, Ver-
non's Aanotsted Civil Statutes, which ooncern peckers.
Article 118b does not oontain any provision for & "packer-
deasler's licanse". Nowhere in the law is 3 ligense of
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this description deaignated. As rfor the term “eustom pecker”,

it is not used in Artioie 118b to our knowledge, and if it

has a loeal mesning in the "oitrus zone"™ which distinguishes
it from the word "packer™, ss defined in the Ast, sald loosl

usege cennot be taken into oonsideretion for the purposes
of this opinion.

Seotion 1 (g) defines & "trenaporting atent” as
follows: '

“Any person euthorized by any desler to esot -
for said deeler in the transporting eof oitrus
fruit.”

Section 12 provides!

" o« « « Upon applicstion to the Commissioner
by eny llcensed dealsr, & ressonadble number of
"buying egent™ end “transporting sgent" identifloca-~



495

Depeartument of Agriculture, page 6

tion cerds may be issued and scoredited to such
desler, under such rules and reguletions ss said
Commissioner msy preseribe, snd said Commissioner
i3 hersby empowered to charge s fee not to exceed
One Dollar (§1) for esch oard so issued « » »« "

In snswer to your second question, it is our opin-
ion thet where s packer is only preparing and packing the
fruit in socoordance with the definition under Section 1
(1) of Article 118b, Varnon's A:notated Civil Statutes,
and 1s not hauling the fruit from the oroherd to the
shed 50 z# %0 naecessit«te the peoker's obtaining & "trans-
porting agent®™ license or identificstion card through the
prinoipsl, then the pemcker could not request the issuanoce
of @ trensporting agent's identifiocation ¢erd, since he
18 not a dedler, but the trausporting sgent's identifioa-
tion cerd must be obteined by the dealer-principal.

If the packer is elso a desler, then he may obtain
a reasonable number of "“traasporting agent™ identification
curds in accordance with the terms of Seoction 12 of Arti-
ole 118b, Vernon's Annotated Civil Statutea.

Since we have held thet a packer may not obtain
"transporting agent™ identificetion cerds unless he gqual-
ifies e3 & desler under the definitions of "desler” snd
"handle”, Section 1, # (4) eand {(e) of Article 118b, Vesr-
non's Annotuted Civll Statutes, the premise upon which
your third question rests 1s destroyed, and the necesaity
for our considering it removed. :

In conolusion, we wish to emphasize two faots:
firast, thet we heve noted the reiterated observation in
the letter of rejuest that a "custom paoker” in the “oit-
rus xone™ is a "desler®, Ve are not passing upon this
gquesation, since Article l18b, supra, does not define
Youstom packerv. If & "“oustom packer” is a dealer, it is
because in sddition to prepering and packing oltrus fruit,
such & packer also "handles®™ fruit in sccordsnce with the
stetutory definition of "handle®, Seotion 1 (&), Article
118k, Vernon's Annoteted Civil Statutes.

Furthermore, the questlion of whether or not a
“"pagker®, as defined by the Texss Bonding end Licensing
Lew, who 1e not slso & dsaler, should be required to
obtain the seme license as 8 "dealer™ is & matter for
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legislative determinetion. The wisdonm or efficmoy of a
particuler law ia not the concern of the courts or the
Attorney General's Depertoent. It 1s, perhaps, desirable
t0 require the seme license of 8 "packer" per se as 18 re-
quired of & "desler"™, but the langusge of the Texes Bond-
ing end Liocensing Law cannot possibly be construed to neke
such & requirement. A "peoker™ must "nandle™ fruit, as
provided in Article 118b, suprs, £eotion 1 (4) in order to
neceasitete his ,roocurement of & desler's license and his
posting of a bond as oalled for in Section £ of Article
118b, supra.

Trusting thet we have fully enswered your inguiries,
we are

Yours very truly
ATTORKEY GENFRAL OF TEX/S
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I'S:0b Assistant
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